STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PARRI SH MANAGEMENT, | NC.,
Petiti oner,
VS.

CASE NO. 95-3334RX

FLORI DA COWM SSI ON ON HUMAN
RELATI ONS,

Respondent .

N N N N N N N N N N N

FI NAL CRDER

Following notice to all parties, Don W Davis, a Hearing Oficer for the
Division of Administrative Hearings, held a final hearing in the above-styled
case on August 7, 1995, in Tall ahassee, Fl orida.

APPEARANCES

For Petitioner: W Douglas Mody, Jr., Esquire
Bat eman G aham
300 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: Dana Baird, Esquire
325 John Knox Road, Suite 240
Tal | ahassee, Florida 32303-4149

and

Gregory A Chaires, Esquire
Allen R Gossman, Esquire
Assi stant Attorneys Cenera
Ofice of the Attorney Genera
PL-01, The Capito
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue is whether Rule 60Y-2.004(2)(e) and Rul e 60Y-5.004, Florida
Admi ni strative Code, delegating to the Executive Director of the Florida Human
Rel ati ons Commi ssion the authority to make reasonabl e cause determ nations
pursuant to Section 760.11(3), Florida Statutes, constitute an invalid exercise
of del egated |l egislative authority?

PRELI M NARY STATEMENT

This matter began on June 30, 1995, when Petitioner, Parrish Managenent,
Inc., filed its petition seeking an adm nistrative determ nati on pursuant to
Section 120.56, Florida Statutes, of the validity of Rule 60Y-2.004(2)(e) and
Rul e 60Y-5. 004, Florida Adm nistrative Code.



On July 24, 1995, counsel for Respondent filed a Mdtion For Summary Fina
Order pursuant to Rule 60Q 2.030, Florida Adm nistrative Code. Argument was
heard August 7, 1995, and the notion was deni ed.

At the final hearing, Respondent presented three (3) exhibits and testinony
of two (2) witnesses. Petitioner presented no testinmony or exhibits in
accordance with the agreenent of the parties that the asserted standi ng of
Petitioner to bring this action was uncontested.

The transcript of the final hearing was filed with the Division of
Admi ni strative Hearings on Septenber 7, 1995. The parties requested and were
granted leave to file proposed final orders on Septenber 22, 1995. The proposed
findings of fact submtted by the parties are addressed in the appendix to this
final order.

FI NDI NGS OF FACT

1. Respondent is the Florida Human Rel ati ons Comm ssi on ( Conmi ssi on)
created by Chapter 760, Florida Statutes, and is an agency w thin the meani ng of
Section 20.03(11), Florida Statutes (1993). The Conmi ssion consists of twelve
(12) nenbers appointed by the Governor. The Commission is charged with the
adm nistration of the Florida Cvil R ghts Act of 1992.

2. Petitioner is Parrish Managenment, Inc. Petitioner is an "enployer"
wi thin the neani ng of Section 760.02(7), Florida Statutes, and, in accordance
with stipulation of the parties, has standing to bring this proceedi ng.
Evidence in this record of Petitioner's involvenment as a participating party in
anot her adm ni strative proceedi ng convened pursuant to provisions of Section
120.57, Florida Statutes, as the result of a determi nation of reasonabl e cause,
further serves to underscore Petitioner's qualification as a substantially
affected party for purposes of this proceeding.

3. Respondent enacted Rule 60Y-2.004(2)(e) and Rule 60Y-5.004, Florida
Admi ni strative Code, ostensibly pursuant to authority contained in Subsections
760. 06(6) and (12), Florida Statutes. Those statutory provisions read as
fol | ows:

Powers of the conm ssion.--Wthin the
[imtations provided by |aw, the conmm ssion
shal | have the foll ow ng powers:

* * %
(6) To issue subpoenas for, adm nister oaths
or affirmations to and conpel the attendance
and testinony of witnesses or to issue subpoenas
for and conpel the production of books, papers,
records, docunents and ot her evidence pertaining
to any investigation or hearing convened pursuant
to the powers of the commi ssion. |In conducting
an investigation, the comrssion and its inves-
tigators shall have access at all reasonable
times to prem ses, records, docunents, and other
evi dence or possible sources of evidence and may
exam ne, record, and copy such materials and take
and record the testinony or statenents of such
persons as are reasonably necessary for the
furtherance of the investigation. The authority
to i ssue subpoenas and adm ni ster oaths nmay be



del egated by the commi ssion, for investigations

or hearings, to a conm ssioner or the executive

director. In the case of a refusal to obey a

subpoena i ssued to any person, the conm ssion may

make application to any circuit court in this

state, which shall have jurisdiction to order

the witness to appear before the conmi ssion to

give testinmony and to produce evi dence concerning

the matter in question. Failure to obey the

court's order may be punished by the court as

contempt. If the court enters an order hol di ng

a person in contenpt or conpelling the person to

comply with the comm ssion's order or subpoena,

the court shall order the person to pay the

conmi ssi on reasonabl e expenses, including

reasonabl e attorneys' fees, accrued by the

conmi ssion in obtaining the order fromthe court.
* * %

(12) To adopt, pronul gate, anend, and rescind

rules to effectuate the purposes and policies

of the Florida Cvil R ghts Act of 1992 and

govern the proceedi ngs of the comr ssion in

accordance with chapter 120. (enphasis supplied.)

4. Rule 60Y-2.004(2)(e) and Rule 60Y-5.004, Florida Adm nistrative Code,
read as foll ows:

60Y-2. 004 General Description of Organization
and Functions of Conm ssion Staff.

(2) The Executive Director is the chief
admi nistrative officer of the Conm ssion and
is responsible for inplementing policy of the
Conmmi ssion. The Executive Director is appointed
by the Commi ssion and may be renoved by the
Conmi ssion for cause. The Executive Director
has the follow ng duties:
(e) nmake determ nations as provided by Rul e 60Y-5. 004;

* * %

60Y-5. 004 Executive Director's lInvestigatory
Determ nati on; Notice

(1) Upon completion of an investigation, if a
conpl ai nt has not been settled or w thdrawn, the
O fice of Enploynent |Investigations shall report
the investigation, with recommendation, to the
Ofice of CGeneral Counsel. The Ofice of Cenera
Counsel shall review the report and shall make a
reconmendation to the Executive Director as to
whet her there is reasonable cause to believe that
an unl awful enpl oynment practice has occurred.

(2) If the reconendation is based upon | ack
of jurisdiction over the respondent or subject
matter of the conmplaint or upon untinely filing
of the conplaint, the Executive Director may
di sm ss the conplaint pursuant to Subsection 60Y-
5.006(3) or (11), provided that the investigation
does not reveal any disputed issues of materi al
fact. The Executive Director shall issue a



determ nati on on the foregoing bases of |ack of
jurisdiction or untineliness where disputed
i ssues of material fact appear to exist.

(3) After a determ nation has been nmade by
the Executive Director, the Cerk shall serve a
Noti ce of Determ nation, with copies of the
det erm nati on, upon the conpl ai nant and the
respondent.

(4) A Notice of Determ nation of Reasonabl e
Cause shall include an invitation to participate
in conciliation.

(5) A Notice of Determination of No Reasonabl e
Cause, No Jurisdiction or Untineliness shal
advi se the conplainant of the right to file a
Petition for Relief, pursuant to Rule 60Y-5.008,
within 30 days of service of the notice. A form
Petition for Relief, hereby incorporated by
reference, in blank, shall be provided to the
conpl ainant at the tinme of service of the notice.

(6) A Notice of Determ nation shall further
advise the parties of the right to request
redeterm nation, pursuant to Rule 60Y-5. 007,
within 20 days of service of the notice. |If
t he conpl ai nant requests redeterm nation, the
30-day period for filing a Petition for Relief
shall be tolled until service of a Notice of
Redet er mi nati on.

(7) After service of a Notice of Determ nation
the parties naned in the determ nation may inspect
the records and docunments, in the custody of the
Conmi ssi on, which pertain to the determ nation
The Executive Director may direct that a particul ar
record, docunent or portion thereof be wthheld
frominspection by a party only when necessary for
the protection of a witness or third party, or for
the preservation of a trade secret.

5. Helpful to an understanding of the |l egal authority of the Conm ssion
and consideration of whether the subject rules are an appropriate result of
| egi slatively del egated authority, is Section 760.11(4), Florida Statues, which
provi des that:

In the event that the Conmi ssion determ nes that
there is reasonabl e cause to believe that a
di scrimnatory practice has occurred in violation
of the Florida Cvil R ghts Act of 1992, the
aggri eved person nmay either

(a) Bring a civil action against the person
naned in the conplaint in any court of conpetent
jurisdiction; or

(b) Request an adm ni strative hearing under s.
120. 57.
The el ection by the aggrieved person of filing
civil action or requesting an adm ni strative
heari ng under this subsection is the exclusive
procedure available to the aggrieved person
pursuant to this act. (enphasis supplied.)



6. Further, Section 760.11(3), Florida Statutes, provides in pertinent
part that, "Wthin 180 days of the filing of the conplaint, the Conm ssion shal
determine if there is reasonable cause to believe that discrimnatory practice
has occurred in violation of the Florida Gvil R ghts Act of 1992." (enphasis
supplied.)

7. As noted, Section 760.11(4), Florida Statues, provides two separate
avenues of relief, one adm nistrative and one judicial. Additionally, as set
forth in Section 760.11(5), Florida Statutes, the judicial remedy permts the
recovery of back pay, and all ows damages for mental anguish, |oss of dignity,
any other intangible injuries, and punitive danages.

8. The Commission's determ nati on of reasonabl e cause pursuant to Section
760.11(4), Florida Statutes, is a condition or restriction upon the exercise by
a conpl ai nant of a substantive right, i.e. the right to judicial renedy.

Accordi ngly, provisions of Section 760.11(4), Florida Statutes, which authorize
the Conmi ssion's determi nation constitute a substantive, as opposed to a
procedural , | aw.

9. In those instances of the Conm ssion's deterni nati on of no reasonabl e
cause, Section 760.11(7), Florida Statutes, provides:

If the Conm ssion determines that there is not
reasonabl e cause to believe that a violation
of the Florida Cvil R ghts Act of 1992 has
occurred, the comm ssion shall disnmiss the
conplaint. The aggrieved person nmay request
an adm ni strative hearing under s.120.57, but
any such request nust be made within 35 days
of the date of determ nation of reasonable
cause any such hearing shall be heard by a
hearing officer and not by the comn ssion or
a conm ssioner. |If the aggrieved person does
not request an administrative hearing within
the 35 days, the claimw Il be barred.

10. As established by evidence presented at the final hearing, nmenbers of
the Conmi ssion neet formally on a quarterly basis throughout the year to
consi der policy issues but have no formal know edge or invol venent in any
pendi ng case prior to presentnment of reconmended orders rendered by Hearing
Oficers of the Division of Adm nistrative Hearings.

11. As established through official recognition of provisions of Section
760. 11, Florida Statutes, the Comrission is an adjudicative body with the quasi-
judicial authority to determne the substantive rights of the parties, award
back pay, prohibit specified discrimnatory enploynment practices and provide
affirmative relief fromthe effects of those practices.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has jurisdiction over this
matter. Section 120.56, Florida Statutes.

13. In accordance with provisions of Section 120.56, Florida Statutes,
Petitioner has standing, as a substantially affected person, to bring this
pr oceedi ng.



14. As noted in Section 760.06(6), Florida Statutes, the Conm ssion may
del egate the authority to "issue subpoenas and admi nister oaths" to either "a
conmi ssioner or the Executive Director” for investigations or hearings. The
pl ain meaning of the statute is clear. The Conm ssion's del egation authority in
this regard is limted solely to i ssuance of subpoenas and admi ni stration of
oaths and is not reasonably susceptible to another definition, i.e, authority to
enpower the Commi ssion's Executive Director to hold an administrative hearing or
make determ nations of reasonabl e cause.

15. Chall enged Rul e 60Y-2.004(2), Florida Adm nistrative Code, clearly
supports the concept that statutory authority for substantive decision-naking is
| odged in the Commi ssion by the rule's declaration that the Executive Director
"is the chief admnistrative officer of the Conm ssion and is responsible for
i npl enenting policy of the Commission.” Unfortunately, the rule concludes wth
an internal inconsistency by assignnent to the Executive Director of the duty to
"make determinations as provided in Rule 60Y-5.004, Florida Adm nistrative Code.
See, Rule 60Y-2.004(2)(e), Florida Adm nistrative Code.

16. Pursuant to Rule 60Y-5.004, Florida Adm nistrative Code, the
Conmi ssion's Executive Director is clearly delegated authority by the Conm ssion
to make a formal determ nation of the existence of reasonabl e cause that an
illegal enploynment practice exists with regard to a particular conplaint.

17. dCdearly, Rule 60Y-5.004, Florida Adm nistrative Code, expands and
contravenes the statutory authority contained in Section 760.11(4), Florida
Statutes, which grants to the Commi ssion, not the Executive Director, the
authority to make the substantive, non mnisterial decisions known as reasonabl e
cause determ nations.

18. Rule 60Y-5.004, Florida Adm nistrative Code, further expands and
contravenes the statutory authority contained in Section 760.11(4), Florida
Statutes, by attenpting to delegate to the Executive Director authority to nmake
determ nati ons of no reasonabl e cause. Such attenpted del egation by the
Conmi ssi on of substantive decision making to the Executive Director is also
wi t hout statutory support.

19. As noted above, the Conmm ssion is an adjudicative body with the quasi -
judicial authority to determne the substantive rights of the parties in
accordance with statutory requirenents and nust be viewed as vested with nore
than the nere authority to pronul gate procedural rules. Each decision the
Conmi ssi on makes has significant inplications as to what rights a conpl ai nant or
an enpl oyer may exercise. |Illustrative of the point is that a determ nation of
no reasonabl e cause inpacts a conpl ainant's substantive right, pursuant to
Section 760.11(4), Florida Statues, to pursue a judicial renedy. That right to
that remedy is either extinguished or substantially inpacted inasmuch as the
conplainant is then forced to follow the [ ong and wi nding path of a formal
adm ni strative proceedi ng before the Division of Adm nistrative Hearings with
the end hope of a favorable reconmended order which will be adopted by the
Commission in a final order. Statutory procedures which inmpose conditions or
restrictions upon the exercise of a substantive right are substantive | aws.

See, Smith v. Dept. of Insurance, 507 So. 2d 1080 (Fla. 1987).

20. Respondent nmaintains that |egislation establishing the Conm ssion is a
rescript of the federal |egislation creating the EECC and, accordingly, must be
granted the interpretations given the federal act by federal courts.



21. Not only does Respondent's argunent ignore substantive differences in
t he purpose and the functions of the Comm ssion, the EECC and the renedies
available to affected parties under the respective statutes governing these two
bodi es, nothing in the federal experience is instructive in determ ning whether
the Florida | egislature has del egated authority to the Conmm ssion to authorize
the Executive Director to make reasonabl e cause determ nations.

22. Accordingly, a decision by the Conm ssion that no reasonabl e cause
exi sts is a substantive decision which defines or effects the exercise of a
substantive right since that decision forecloses or inpairs the exercise of a
civil action in a state court. Foreclosing or inpairing the substantive right
to pursue a conplaint of discrimnation by inmposing substantial inpedinments to
its free exercise in the formof presuit admnistrative proofs is a substantive
deci si on which the Executive Director is not statutorily enpowered to make.

23. Finally, while agency heads are granted the general authority to
del egate certain functions assigned them pursuant to Section 20.05(1)(b),
Florida Statutes, that authority is subject to limtation. Absent statutory
authority, only mnisterial acts and not substantive powers vested specifically
in the agency head may be del egated. Attorney General Opinion 74-116.

CONCLUSI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
ordered that Rules 60Y-2.004(2)(e) and 60Y-5.004, Florida Adm nistrative Code,
constitute an invalid exercise of delegated |egislative authority and expressly
contravene the requirenents of Chapter 760, Florida Statutes, in an attenpt to
del egat e nondel egabl e powers to the Executive Director of the Conm ssion

DONE and ORDERED in Tal | ahassee, Florida, this 13th day of October, 1995

DON W DAVI S, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of October, 1995.

APPENDI X

In accordance with provisions of Section 120.59, Florida Statutes, the
followi ng rulings are nmade on the proposed findings of fact submtted on behal f
of the parties.



Petitioner's Proposed Findings

1.-3. Accept ed.

4. Adopt ed, by reference.
5.-6. Accept ed

7.-9. Rej ect ed, subordi nate.
10. Rej ect ed, rel evance.

Respondent' s Proposed Fi ndi ngs

1.-7. Accept ed.

8.-10. Rej ect ed, unnecessary to result reached
11.-13. Rej ect ed, subordinate to HO fi ndi ngs.
14. -17. Accepted, not verbatim

COPI ES FURNI SHED:

Gregory A Chaires, Esquire
Allen R Gossman, Esquire
Assi stant Attorneys Cenera
Ofice of the Attorney Genera
PL-01, The Capito

Tal | ahassee, FL 32399-1050

Dana Baird, Esquire

Fl ori da Comm ssi on on Hunan
Rel ati ons

325 John Knox Rd., Ste. 240

Tal | ahassee, FL 32303-4149

Sharon Mouultry, derk
Human Rel ati ons Commi ssi on
325 John Knox Rd.

Bldg. F, Ste. 240

Tal | ahassee, FL 32303-4149

W Dougl as Moody, Jr., Esquire
Bat eman G aham

300 East Park Avenue

Tal | ahassee, FL 32301

Carrol |l Webb

Executive Director

Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, FL 32399-1300



APPELLATE RI GHTS

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF THE NOTI CE OF APPEAL W TH THE AGENCY CLERK OF
THE DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY

RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

FLORI DA COWM SSI ON ON HUMAN NOT FI NAL UNTIL TI ME EXPI RES TO
RELATI ONS, FI LE MOTI ON FOR REHEARI NG AND
DI SPCSI TI ON THERECF | F FI LED.
Appel | ant,
CASE NO. 95-3880
DOAH CASE NO  95- 3334RX
PARRI SH MANAGEMENT, | NC.,

Appel | ee.

pinion filed August 15, 1996.

An appeal froman order of the Division of Adnministrative Hearings.

Dana Baird, Ceneral Counsel; Harden King, Assistant General Counsel, Florida
Conmi ssi on on Human Rel ati ons, Tallahassee, for appellant.

W Dougl as Moody, Jr., of Bateman G aham P.A., Tall ahassee, for
appel | ee.

PER CURI AM

The Fl orida Conm ssion on Human Rel ati ons chal | enges an order of the
Di vision of Administrative Hearings (DOAH) which holds Florida Administrative
Code Rul es 60Y-2.004(2)(e) and 60Y-5.004 constitute invalid exercises of
del egated |l egislative authority and expressly contravene the requirenents of
Chapter 760, Florida Statutes. W reverse because the Conmi ssion did not exceed
its delegated authority by enacting the chall enged rul es.



The Fl orida Conm ssion on Hurman Rel ations is established by section 760. 03,
Florida Statutes (1993), and is charged with the adm nistration of the Florida
Cvil Rights Act of 1992. A conplaint of discrimnation was filed with the
Conmi ssi on nam ng appel | ee Parri sh Managenent, Inc. as the respondent-enpl oyer.
After an investigation on the nerits, the Executive Director of the Conm ssion
i ssued an investigatory determ nati on of reasonable cause to believe that an
unl awf ul enpl oynent practice had occurred.

In June 1995, Parrish Managenent filed a rule challenge proceedi ng on Rul es
60Y-2.004(2)(e) and 60Y-5.004, Florida Adnm nistrative Code. Rule 60Y-
2.004(2)(e) provides:

60Y- 2. 004 General Description of O ganization and
functions of Conmmi ssion Staff

(2) The Executive Director is the chief adm nistrative
of ficer of the Conm ssion and is responsible for
i mpl enenting policy of the Conmm ssion. The Executive
Director is appointed by the Conm ssion and may be
renoved by the Commi ssion for cause. The Executive
Director has the follow ng duties:

(e) make determ nations as provided by Rule 60Y-5.004
Rul e 60Y-5.004 provides in pertinent part:

60Y-5. 004 Executive Director’'s Investigatory Determ na-
tion; Notice.

(1) Upon completion of an investigation, if a conpl aint
has not been settled or withdrawn, the O fice of
Enpl oynment | nvestigations shall report the investigation
with reconmendation, to the Ofice of General Counsel
The O fice of General Counsel shall review the report and
shall make a recommendation to the Executive Director as
to whether there is reasonable cause to believe that an
unl awf ul enpl oynent practice has occurred.

(2) If the reconmendation is based upon | ack of
jurisdiction over the respondent or subject matter of the
conpl aint or upon untinely filing of the conplaint, the
Executive Director may disnmiss the conplaint pursuant to
Subsection 60-5.006(3) or (11), provided that the
i nvestigation does not reveal any disputed issues of
material fact. The Executive Director shall issue a
determ nati on on the foregoing bases of |ack of
jurisdiction or untineliness where disputed issues of
material fact appear to exist.

(3) After a determ nation has been made by the Executive
Director, the Cerk shall serve a Notice of Determ nation
wi th copies of the determ nation, upon the conpl ai nant
and the respondent.

Parrish Managenent argued, and DOAH found, that an investigatory determ nation
of no reasonabl e cause inpacts a conplainant's substantive right to pursue a
judicial remedy pursuant to section 760.11(4), Florida Statutes (1993). 1/
DOAH further found that the Commi ssion may not del egate substantive powers
vested specifically with the agency head to the executive director. DOAH
reasoned that because section 760.06, which sets forth the powers of the
Conmi ssi on, expressly allows del egation by the Conmi ssion to a comm ssi oner or



the executive director of authority to issue subpoenas and adm ni ster oaths, the
Commission is limted to that del egation and may not delegate its other powers
and duties to the executive director

Section 760.03, which creates the "Florida Conm ssion on Human Rel ations",
provides that [t]he comm ssion shall appoint, and may renove, an executive
director who, with the consent of the comm ssion, may enpl oy a deputy,
attorneys, investigators, clerks, and such other personnel as may be necessary
adequately to performthe functions of the comm ssion w thin budgetary
[imtations.” s 760.03(7), Fla. Stat. Clearly the legislative intent is to allow
the Conmi ssion to delegate to the executive director the authority necessary to
adequately "performthe functions of the conm ssion." Appellee contends that
section 760.06(6) restricts the del egation of the Comr ssion's power to those
activities specifically mentioned; however, when read in pari materia with
section 760.03(7), that section cannot be so limted. |If the term"conmm ssion"
as used in the statute is restricted solely to the panel of conm ssioners and
i nvol ved functions which the conm ssioners could not del egate, there would be no
need for a staff.

By statute, "the comm ssion shall deternmine if there is reasonable cause to
beli eve that discrimnatory practice has occurred in violation of the Florida
Cvil Rights Act of 1992." s 760.11(3), Fla. Stat. The same statute al so
provi des, however, that the commi ssion shall clearly stanp on the face of the
conplaint the date the conplaint was filed with the conm ssion; shall within5
days of the conplaint being filed, send a copy of the conplaint to the person
who all egedly conmmitted the violation; shall investigate the allegations in the
conpl aint; and shall pronptly notify the aggrieved person and the respondent of
t he reasonabl e cause determ nation, the date of such determ nation, and the
options avail abl e under this section. s760.11, Fla. Stat. The term "Conm ssi on"
cannot be reasonably limted to signify only the panel of comm ssioners acting
col l egi ally.

REVERSED.

BARFI ELD, C.J. and KAHN, J., CONCUR; DAVIS, J. DI SSENTS W WRI TTEN OPI NI ON
DAVIS, J., DI SSENTI NG

| respectfully dissent. |In Chapter 760, Florida Statutes, the Legislature
conferred the responsibility for nmaking the deternmi nation of reasonable cause on
t he Conm ssion. Section 760.11(3), Florida Statutes (1993). The chall enged
rul es, delegating that responsibility to the Executive Director, are an invalid
exerci se of delegated |egislative authority. The determ nation of reasonable
cause is a significant decision, which affords or precludes the right to bring a
civil action. Section 760.11(4), Florida Statutes (1993). This is not a
del egabl e m nisterial act conparable to stanping a filing date on a conpl aint,
and therefore, is not del egabl e under section 20.05, Florida Statutes (1993). |
woul d affirmthe well-reasoned order of the Hearing O ficer

ENDNOTE

1/ Section 760.11(4) provides:
In the event that the comm ssion determnes that there is
reasonabl e cause to believe that a discrimnatory
practice has occurred in violation of the Florida G vil



Ri ghts Act of 1992, the aggrieved person nmay either:

(a) Bring a civil action against the person naned in the
conplaint in any court of conpetent jurisdiction or

(b) Request an admini strative hearing under s. 120.57.

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorable DON W DAVIS, Hearing Oficer
Di vision of Adm nistrative Hearings

WHEREAS, in that certain cause filed in this Court styled:

PARRI SH MANAGEMENT, | NC.

VS. CASE NO. 95-3880

YOUR CASE NO.  95-3334RX
FLORI DA COWM SSI ON ON HUMAN
RELATI ONS

The attached opi nion was rendered on August 15, 1996.

YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorable Edward T. Barfield
Chi ef Judge of the District Court of Appeal of Florida, First District and

the Seal of said court at Tall ahassee, the Capitol, on this 6th day of Decenber,
1996.

(seal) Karen Roberts
Deputy Cerk, District Court of Appeal of Florida,
First District



